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Digests of Recent Opinions...) of diners. The Adequate Award 


cm eae . ‘Geman <—neaanennaeatn 
ive done so either on By Melvin M. Beili* And in Britting v. Dewes, the 
; —— ; court sala 
(Continued from last week) The authority to fix the 
Review of Adequacy of Verdict mount of damaves that shall 
by Trial Judge be allowed in a case of this kind 


Upon review of the verdict, j; egmmitted almost entirely to 








bank receives timely notice the basis that they were contrary The eff of a reisase given by 
stop payment on an out- to public policy or that they a tenant landlord in an ac- 
anding check it is under obli- lacked consideration tion fo1 estitution of rental 
ition to respect it and is lia- Simi: inal Seis sol i atc overcharge brousht by the 
le for funds disbursed con- ,,~ edicts re t ccunte eutenen | CUVET EITC! nder the Housing si is 
‘ary to the stop notice. nes : . a : ve oe pers and Rent Act of 1947, is con- "Pon Cc mpilaint é of e€xceSSIVE the sound discretion of the jury; 
release clause printed on a aire ae Papers eh ok sidered in the case of United gr) “age judge sits aS and in order to safe? uard 
op payment notice card sign- 264 as the court is satisfied that States of America v. Brown, eceagay vito ae against the danger of excessive 
| by the depositor is without ;pe release clause here was with- United States District Court for the ayial pane to w ea ane verdicts, the judge of the trial 
nsideration unless specially oyt consideration and not bind- ray Eaters nee e ere vei ht of the evidence. it is not + te ga eo 
irgained for and does not bar ing on the plaintiff. When the ‘204: Civ! action no. idl nly within its @ exetion hablo ae rs —— 
e depositor’s right to recover 4-count was opened, no releases CP!M10N Mie@ Nove aitciellieans Somneneg is its duty to set aside the vor Re Ee ee 
disSursement made by the \-oro mentioned. Thus the debtor , * ape ate 4 Sop dgpenp ~ardict on motion for new trial” | re. th ea OR 
ink contrary to the stop pay- creditor relation was assumed ‘Me tenant, shortly after the in- The appellate courts affin Wen pass meee regis noane 
ent notice. bP APO SED Ape stitution of the action, had given ; appe gti ote urts allirm by the rule of “substantial con- 
ind defendant became obligated datuvidan elease of any claim “Mat the trial judges are in a gict.” The trial court is not so 
é bound and may rant a new 


1e depositor’s right to recover burse only on the plaintiff's é tte sition ‘te letermine 
E % eng ee : iti > against the defendant in respect etter position beige 

vhether the fac’s will fairly tria] if it is isfied the verdict 

inst the prc of the evi- 





nds disbursed by a bank con- ord and to follow her timely to th After review 
; 7s . o tne ove narges. Arter re ow ¢ 
iry to a stop payment notice instructions in the event she de- ine the hat jed up to the 20rtray the verdict They now js avq 
20 2 ‘ H > > > se ‘ oe pee ‘ 1 we sie i | lld CG | ti a s: ‘ee ; Sy is ay pa A Is <« c vis 
contractual and inde pendent sired to stop paymen There- mnana Sees he release. the decidedly limi heir power in gence Indeed. it is the. tol 
any issue of negligence on fore, when defendant accepted ,, urt de d that it would P4SSing upon the claim of ex- judge's dut o review the evi- 
sd q . , * Aula A ‘ LLLLie A ic v i E 3 - AUA- . al y i Vi VV i 
e bank’s part or of the issues the stop payment order it only ,, ;, sential, hat the tenant cessive verdicts hn Matate of| sence and grant « sae tee 
t J > i ‘ > nrort .e + ay — | 1+ re =e — cies ae 171i ryan “ , , . ; ‘ 
tween the depositor and the unde: ook to do what it was al- should derive 1e advantage of Phillipi it was said he discerns a jastiee sale 
vee. ready obligated to do and under any restj nevertheless On hearing a motion for ne i e 
CTICE — THIRD PARTIES— well settled law this is not legal ; Pe ye ,. trial the trial judge sits as a P be cas 2 
’ : ne:a adele nouid be SUD- a : . acv ¢ Verdict 
action by depositor against consideration. Defendant Ssug- joaieg ; its damdoae in wow tilirteenth juror He may Review of Beeguns: rf 
} ected le damages in re- ~. ; ASA Ree paee aoS by Appellate Judge 


nk to recover funds paid con- gests it could have terminated snec: to th nount of the over- i caebhpe teria saa sicy manent The coro] 


flicts in it, judge the credibility 




















iry to stop payment notice, ‘ne account Dut retrained irom apayroe isi} during the vear +” Ani ‘ eretio : the trial 
. - s ¢ niaintiee . ] « f +) \ tnecsces nd reiect +} I JT) al fi lid 
is not error to refuse to join doing so because plaintiff signed perfor, of tne witnesses and reject tn Ker touht late court 
: +} eat ee , eeu ed eat : e yurts 1S tn late lI 
payee as a third party. he release clause. However, the The ds as follows: © ost pee discretion 
ss 1 samme wes Ge -- vw Jv ALS a us . 
cated tien Crit aes yroof how ich cause was never Uvo! ial before eco l ws papessoe 
‘ GQ [rom an Opinion Dy considered. mentioned or under- wes+trise ; é h R 
5 S S| A D renaerea De SC 12 ig 3 is pag? Pa ae Be ae * VItLNCU sli nls acuion se 2s Jia ldarfé ili i \ Ile Y aDp- 
iiss ois Nek aoe ce ioe “> stood and the suggested consider- peoioht cnt ‘ P a : : : 
Appellate Dit Reinhardt 1 vee Sener See Bas “ 5 Drougn nO ber 13, 1950, un- edli it were cClfariv eStat yealS are take! Delay in 
pearngne ia ; ; atlon was never bargained [or der the H in nd Rent Act ; ~— os want of the dumhicanle 5 
--Clifton. For appellant 7 5 “ 4 ished men )i n 1S iDi1 I 
er H. Gardner (Gardner & Accord ly, on the Dasis ol 1947 eee o ob _ Howeve1 ipor le entry ¢ TUE . €s al adequale set- 
ims, attvs). For respondent ntract obligation, and re- IjunNctive na ner equitable the judgement. counsel for tne emen 1po e Iilnar 1clawy 
7 s nell + w . f . teats Feliet ih . for re- : 4 . } hucicallx hankrint nliaine 
vard A. Levy (Levy & Levy, gardless of the exercise of or lack relief i orde tor Te- defendant presented to the court @0d physically bankrupt plain 
f 1) or saant n a tio) f ent vorrharge 7 : Pe 
of due care, defendant became SUtulion of rental overcharges, 4. »yurnorted writte ‘lease of “I 





plaintiff the full and also a personal juagment for any claim against the 
in respect of rental overcharge 
executed by Gomez shortly after *20Wn 
her check +6267 to the ‘actual rig gsi EL ate e He p fe the institution of this action, [5 ba 
of T. A. O'Loughlin. Inc. Pendent of any claims inter se prior to tne filing ” ineé Sult, 4 from which the court was led to 

1970.61. Thereafter she tele- between plaintiff and the payee. judgme) ricapar grape NS infer that circumstances might ©¢ 99 

1 the bank to stop pavment While the defendant may have a re ae en rth —— exist in which the requirements ppatahegeliee 
was told to appear in per- rignt, CY way Ol subrogation or 4 me hse eee ess petegs eis of restitution for the benefit of ~— seg 
‘ } , Otherwise, to assert any claim ‘” he Tre rer of the United Gomez would be inequitable, 52:¥es *4 

x y x 


ybligated to pay 

‘king account defendant improperly disbursed triple damages in respect of the 

Aills| ay Ui In € eiluall z a “+7 f + Tarn) ; 

A from her account intiff’s con- Portions of the overcharges paid 
n QV 6. 19 -he . from ner at Nn lI s con 

On Nov. 16, 49 he i an Re veal 


tirely inde- and received within one ye 
P 


tiff was a depositor with 








rl 





She went to the bank and ae nee 

° t Me Vas ah tiff mav have against States of $370 in the way of re- .., a a areas EE ir REET HO til 

da card dated Dec. 16. 1949 that plaintiff may have agains stituts in : either as to 

a ae Ly ees : eee cigey 2 hat involv issues Stitution for the hdenefit of one +} m ry 

‘aptioned “Request to Stop the payee, that involves issues *“\/S\" wed on of the overcha A 
- to the narrow 4!fred Gomez, the tenant involv- ehial hig knov af 





ant of Chock” the earq Wholly unrelated : ; 
nt of Check’. Th ara pee , ed. and awardi! ersonal judg- 












so ee eae 1) controversy between plaintiff and ‘ = eee ee self. the court : ; 

ned ; yore sjior r sma Jail : es are ar apes Inctwnssge west, US Jul a dl 
ee a ae wis t mav stil] Ment in favor of the plaintiff, 5° ‘aie 4] noti or né S grossl} 
that “Should the check be @€! naan ndant may Stlil ae : RE “2 to mi rdify ne s ae 
Aik pee eee ane ; Re a -ate for $200, bein wice the amoun iia Geil cers l — 
palinch in adve itemna ,e. pursue sucn course a se ale yi : : motion Lnerelor mac + h 
SAS SARS Set TAS eee tio} he orantineg or denial] or the vercharges received «,. a a Fe shoulda G oe 

ion. The granting or denial of five days from the aa $ 





r oversight is expressly ¢** ; SL caibiiinin Ica wea EaneT anced | ot 
I ae roceeq Within one year before the Le > Repent pat Nay 
‘that the bank will in leave to proceec date gate and an adequate 


fen ,+ Of filing th lit Sa : irt denial of notion 
2e responsible. The fendant snowing. a eae titutes judicial re- 
es this request upon 


The exe tl nd Olle ‘tion 13 ev“ sai 4 acu 
3 ne. emiees N otion for m dificati n Na i . i. P “y 
55 condition that 


ge in rental in the ,... 1... Be Aiea with a wiew, and is almo 

0, of which $100 "OW P€€n Mace, along Win @ “The language of Chancelor 

in any way liable for i : i was received within the year pre- (Continued on page 5, col. 4 Kent in C 

hould the check be paid by PS**"*  ™ ai : has frequently been quoted or 
the eourse of its business”. COUR. 5 Serie. ASSIGNMENT ORDER Jaraphrased with approval in 
nuary 25, 1950 plaintiff sent Affirmed Hassing pon objections to ver 
er to the bank stating that ae enn ae SUPREME cou RT OF NEW JERSEY jicts as being ex VE 
1eck was cancelled out Rules Being Revised ORDERED that in addition to their regular assignments. the Tne damages, therei 
1ot to be paid under any es following judg re assigned temporarily s f EXCESSIVE as 


stances. The New Jersey Week of January 7, 1951 ; a oS ee eee 





If an ove} 


gross Sum OT $. 






























February 1, 1950 the check Court is now comp) P Hutcl ninson to the Hudson County Court. not YONG al. measu SS Lae 
iid by the bank in error f 7 ]) r oF nd trag : I such as 
iff sued to recover the min R _ manil s ; i ' 
61 from the bank ] JUrpose : 
noved for summary judg- V:s10n 1S I rt; and a a es 
it their motions were de- [form to a! Cc t ans 5 must oe 
Defendant also moved for revision of titles 2 : : ne 
join T. A. O'Loughlin as Revised Statutes, 1 ee ee ee ee - 
party. This motion was €@, Whl h = ) Into > fe rt 3 
nied. At - close of the vary 1. Additional C es PT 
court granted plaintiff's Dems made wiht a Ue Shans : Bond v. United R. R.. the 
for let nt fan... bet ound ad ) P. Tallman to the Essex County Court. not in- 
ypeals. a change for im} I n riday, January 18, 1952 dee a see cee Brees 
A bank’s relation to its Some of the Sections are being . Week of January 21, 195: oat in: cee nee 4 
is that of r ; revised in toto, but In most cases Jud e Cl es P 1 to th dson County Court. not , Lamers ‘ 
vation is to ; se iit revision 1s beinz acc ymplish- including Friday. Janu ; ; , . 
Pee Dian. Where, OC OF re PEt ee fb T ¢ should 
¢ . 1aV. Jal — 





1K receives timely notice *“* — = , eas 
lepositor to stop p The new amended and revised Judze William P 
itstandine check it is un- rules adopted by the court will cluding Friday. January 
b ublished in a special edition 





VANDERBILT, C. J a" < 

















_ sation to respect it stop f the Law Journal next week. Dated: December 18 1951. , - TP od oes 
effective for one business > w+ oe ae ES OEE eae => 47 eS ae Sta ; ; 
: llowing its receipt and BE GSES GsZ Sf GLE PEGE GES. ZZ. DE DLGE SSL EGE GE CL TE CLE FETS ES “ea 2 Oe a 
r order is effective 3 NS : TSS : 
a emer a THE NEW JERSEY LAW JOURNAL EXTENDS e a Sek 
Banks have sought to restrict Ap ; N 
ibility for common [aw of abe , N : 
for payment contrary} t ' 4 Season S Greetings i ; 
ayment notice, by the use Yy - 
ise clauses, as in the In- \% NY ’ 
atter. The validity of such ¢ 3 P : ee . ’ ‘ 
s has been the subject 0! 4 7 QO THE BE A Cc H 4 1.\ D BAR N x . 
Mflicting opinions in different an sei : 
UWisdictions. Those holding them FAFA SOSA SA SA SOS SA SESE SESS SES Sa Sa Sa Sa Ss TT ae . . 
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74.N. J. L. J. Index Page 43 
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DIGESTS OF RECENT OPINIONS that he represents the same Split Infinitive Rules Outmoded, Judge Rules 

ae legal right on exactly the same Rah Nae cate: 
RES ADJUDICATA—MASTER &'! plaintiff, injuring him. Plaintiff controversial issue which has Calif. Jury Instructions ity, force and smoothness 

SERVANT — A prior action sued the Association and its al- been previously determined on Editor Answers Critic pression. 
against the master is a bar leged agent Heyer charging neg- its merits. Applying these prin- —___—_ ‘In a modern work titled ‘Ene. 
to a subsequent action against jigence in the failure to employ ciples, it has been held in many LOS ANGELES (ACCN)- -Sup- lish Funda tals’ that i 
the servant on the same sub- competent servants to see that jurisdictions that a prior action erior Judge William J. Palmer, pome iblished by MzMilla 
ject matter where the for- the carnival properties were against the master is a bar to editor-in-chief of the California used rather extensively i a 


mer action was based on the 
doctrine of respondeat super- 


ior. 

Digested from an Opinion by 
Jayne, J.A.D. rendered Dec. 13, 
1951. Appellate Div. Templeton 
v. Scudder. For appe!lant—David 
Cohn. For respondent Harry 


E. Walburg (Cox & Walburg, 
attys.). 

Plaintiff appeals from sum- 
mary judgment for defendant 


the ground the mat- 
adjudicata 

On July 4, 1949, the Glen Rock 
Independence Day Association, a 
non profit corporation, conduct- 
ed a carnival in Glen Rock to 
which it invited the general pub- 


entered on 
ter was 


res 


lic. Plaintiff attended as an in- 
vitee and while there, a storm 
arose which dislodged portions 


of the booths used for the car- 
nival and propelled them against 
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SAVINGS INSURED TO $10,000 
$1 or more starts an account 





LEGAL FOR TRUST FUNDS 


Save by mail or in person 
























properly fixed and secured, fail- 
ure to forsee that a storm might 
dislodge portions of the 
negligence in the fastening and 
securing of the booths and other 
negligence. 


At the conclusion of plaintiff's 
case the action against Heyer 
was dismissed and the jury re- 
turned a verdict of no cause in 
the action against the Associa- 
tio: 

Plaintiff then instituted 
present act ion for the same in- 
juries agains defendar wh 
was a member of the boa! ‘d 
trustees of the Association and 
chairman of the Booth Commit- 
tee. The complaint again alleges 


thai the affair was in charge of 





the Association but alleges that 
cefendant erected and assembled 
the booths and that he negli- 
eently failed to properly fasten 
and secure them 

Defendant answered pleading 
the former judgment as an es- 
toppel. 

Held: The court below found 
that defendant’s participation in 
the erection of the booths was 


performed in his representative 
capacity as an agent and servant 
of the Association. 

The doctrine 
applies to the 


res adjudicata 
rties and their 


of 
pa 


privies Privity in the sense 
that it is used here connotes such 
connection in interest with the 
litigation and the subject mat- 


reason pre- 
the same 


ter as in 
cludes a 
issue. 


Generally a master 


justice and 
litigation of 


ana ser- 


But 


the 








vant are not in privity. 
doctrine of res adjudicata in its 
SAVINGS modern applicati , embraces 
the principal that one person 
L AND LOAN ASSOCIATION Foe shall not a second time litigate 
46 Commerce St., Newark Rea ““ |not only with the same party 
er cna wevisononnn rs but also with anotber so identi- 
“* ‘fied in interest with such party 
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072 Broad St., Newark 2 
Phone Mitchell 2-6300 


The Largest Title Insurance Company 
in New Jersey 
Capital and Surplus over $1,700,000 


UNITED States Mortcace & TITLE 
GUARANTY COMPANY ot NEW JERSEY 









210 Main St., Hackensack 
Phone HUbbard 7-4300 





booths, 


‘child wanted to go into 





he 


prosecution of a subsequent 
im- 


servant 


subject 


against the 
the 


action 


plicating same 








ter, where the former acti ‘ 
based on the doctrire of respon- 
deat superior. Such is the case 
here. 


Affirmed 


NEGLIGENCE—An ecperatcr of a 
p-cnic grove is under a duty 
to provide some protection for 
spectaters and other patrons 
whose presence in the area 
adjacent to a horseshoe pitch- 

ccurt might reasonably be 
expected. 

—While an operator of a picnic 
grove may be under a duty 
to guard against children run- 
ning onto a playing field where 
they might be injured, such 
duty does not arise unless the 
operator knew or should have 
known of the childrens pre- 
sence so as to reasonably for- 
see or anticipate such course 
of action by the children. 

—He'd, operator of picnic grove 
not liable for injuries to two 
year old who whol'y unexpect- 
edly escaped his father’s vigil 
and ran into horseshoe pitch- 
ing pit as shoe was thrown. 


it 
ing 


Digested from an opinion by 
Brennan. J.A.D. rendered Dec 
12, 1951. Appellate Div. Kane v. 


For respondents 
‘mond L. Cunneen. For ap- 
] John E. Selser (Char- 
les E. Shenier, atty.) 

Defendants appeal from an ad- 
verse judgment argue error 
in the re it them mo- 
tion dismissal. 

The personal in- 
juries the infant 


Basralian. 
Ra 





nts 





anc 





IuSal to 2re 


for involuntary 


suffered 








plaintiff, the two year old, when 
Laos in one of the 

its of a 10e ~=ppitching 

yurt and was struck on the 

head by a horseshoe thrown by 
another ron of defendant's 
picnic grove. The child and his 
parents were attending a picnic 
at the grove sponsored by a 











church. The grove comprised 
ight acres and included baseball 
or ds, a swimmin 2 pool and 
he horseshoe itching courts. 
Tne courts lay between a stor- 
age shed and a shelter house at 
a point removed from the gen- 


picnic area and the other 





facilities. The sheiter house was 
for use On rainy days, or as a 
dance pavilion. The day in ques- 
tion was clear and the shelter 
house was not in use. The child's 
mother had been caring for the 
child. She decided to watch the 


horseshoe pitching and the fath- 
er relieved her of the child. The 
the shel- 
ter house and the father follow- 
ed him in. When they came out 
the child descended the steps 
with the father following, first 
turned away from the courts to- 

ward his mother who was stand- 
ing at one side, and then sud- 
denly turned in th opposite di- 
rection and darted 
on the court. 
time one of the men at 
end of the court had 


a horseshoe, which struck the| 
child. 
The negligence charge was} 


“failure to provide a reasonably | 
safe place for the rurpose of the} 
invitation”. The argument is} 
that defendants created a “place 
of danger’ by locating the pit 
where it was and maintaining it} 
as they did. 

Held: The nature and special 
hazards of a particular sport 
may charge the operators of a| 
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the stake | 
At that particular | 
the far} 
thrown | 


recent 
he rules pro- 
plit infinitives are a 


al 


ructions, in a 


eda tnat 


Jury Inst 





bit 





tic 


sthoritie nd pee 
auUucnorivules ana { 





FTYICt fry 


ruled, tnat at 


autnorized, 


» Ben Jamin. 
mber of Judge 
ial committee. 





me 


Taking 
mission, 


+h » h torrie 
MiOrOug nD stuay. 
+ 


both split 


if ves were proper. 
The full opinion follows: 
“In the final sentence of In- 





have two split 


32 we 








inf ives 
‘to Completely disregard’ 
‘to so treat sucl Situation. 
Each in my judgment, is a 
ood example of proper author- 
ized and recommended spliting of 
he infix itive for purposes of clar- 





rove such as this with the duty 
to provide some protection for 
Spectators and other patrons 
whose presence in the areas ad- 
jacent to the ield might 
reasonably be expected. The 
question here, however, is as to 
the duty to take precautions to 


running 
proper 


from 
area 


prevent a 
into the 








Such duty raised unless, 
at the least, there are proofs 
hat defend knew or should 
have kr children of 

‘nder ve d in close prox- 

nity t ng SW 

migh n 
pated wot ) the playine 
field. The basic - question is whe- 
ther the operators have know- 
ledge of or shouid reasonably 
have forseen the danger if a 
proper degree of c2ution is not 
exercised. 

In the instant case there was 
no proof that defendant knew 
or should 1 Or antici- 

of children 





pated 


at play in the area involved. 


What is shown is merely the 
totally unexpected vagary of a 


two year old child who escaped 


















vanced English 
schools, ; 


“The Kine 
lish,’ 3rd edition, Lad 
upon the 
journalists th 
rning a novice 


nfini 










Whittlesey 


nigniy respecte 
in into many 
the r\17 in 

y the split infir 


6) ‘Although 

ice against 
has been us 
ters of all times 

. some split i 
preferred 





ives are to be 





re ng that S ef. 
S$ ESS. vague. 
al lity 
isty this p 
I... “Fe intend to 


ceremonies 
reed t 
the group pee 


“8 ‘Even 


i 
with 
ig 





now measures 

verely restrict racing are 
“4. ‘They are planning t 
ously protest hasty action 


“Eacl h of the foregoing 
recommended 
y substitute 


as 





Family Courts Urge: In 
New York State 
—— ee 


ALBANY (‘(ACCN) 


ment of family cotrts wi 
thority in divorce, ann 
and other matrimcGnal an 





advoca’ 
execut 


ily matt was 
Will C. Turnbladh, 














rector of the National Pr 
and Parole Assn., in an 

at the annual convention A 
banv of the New York Sta: 

of Children’s Court Judge 





The proposed 


would supplant the presse 
venile or domestic 
courts. Turnbladh § said 
states already had estab ishe 
such courts, while half Z 
others had the questioz 


his father’s vigilance and ran study. 
into the pit as a horseshoe was aa 
thrown, and this does not suf- Building construction € 
fice to present a question for ment set an all time rec rd 
jury determination. July with Ress employn 
Reversed. 2,198,000 persons. 
— 
—= 
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Courts 

standing. 
“ourts. 
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DIGESTS OF RECENT OPINIONS 


PARTIES — CORPORATIONS — 
in a stockholders derivative 
suit, the corporation is an in- 
cdispensably necessary party. 

CORPORATIONS — JURISDIC- 
TION — Where stockholders of 

foreign corporation sue to re- 
cover property of the corpora- 
tion wrongfully removed to this 
State, our courts may obtain 
jurisdiction quasi in rem over 
the corporation, by substituted 
service, suffiicient to support a 
mited judgment respecting 
uch property. 


—-substituted service on a for- 
ign corporation in a stock- 
iolder’s derivative suit is not 
ufficient to support a claim 


or an unliquidated and unad- 
mitted debt or demand alleg- 
edly due the corporation. 

igested from an opinion by 
McGeehan, S. J. A. D. rendered 
De’. 17, 1951. Appellate Div. Elite 
y. Fein et als. For appellant— 
Sarnuel A. Larner ‘Buc 


ys). For ondent Tren- 











act res 
Leon L. Levy. For respon- 
ts Ansley, Harris and the La- 
Salle Company—Andrevw B. 
Crimmy (Crummy & Consodine. 
iintiff is the mer of 
he preferred stock of Winth 
i cts Corporaticn, a Massa- 
tts corporation. It brou 





stocKholder’s suit again 
ton Products Company, An- 
Radio & Television 
rs, joining Winthrop as a 
1idant. Trenton and 


New Jersey corporations and 











served with »srocess 1in 
State. The I fend- 
including are 
residents and were served 


ibstituted 
1e complaint 
ndants Fein 
ed full voting 
hrop through owne! 
mmon stock; 
into a fraud.l 
iphon off Winth 
business for their own t 
that in furtherance 
organized Trenton 
ley and gradua!ly 
Winthrop’s machine 
ts to Ansley and 
ut consideration: 
ted all potential sales 
throp to Ansley and Trent 
a result 
realized 
The complaint 


service 
















r two 
substan- 
de- 
ded discovery and account- 


as une latter 
rations 


profits. 


assets of Winthrop 

wfully diverted an account- 

f profits, that a judgment t 

red that the stocks of 2 

nd Ansley and the assets and 
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ior 





the 


prc its are held as trustees for 
Wi>throp, and that 






itered against defend 
amount due Win 
liversions and ill 
earned by the otl 
rations. 








Defendants Trenton and An- 
sley moved to dismiss the com- 
plaint on the ground our court 


vas witl jurisdiction to en- 














ECONOMIC HIGHLIGHTS 


By R. A. LULL 
Next January, doughty old 
Winston Churchill will come to 
Washing what may be a 











ter anv valid or conclusive judg- missi historic significance. 
2 = 3 py tte A he hbhest ji . > 

ent against them because Win- “*~¢ he best informed 
irop is a necessary party and COmmenté s, Mr. Churchill's 
has not been served with pro- riving purpose is to form a 
cess in New Jersey. The tria] Much ser Anglo-American 
entered an order dismiss- Partnership than has ever exist- 

ed in th ast, aS a means of 





ng the complaint as 
ants Trenton and Ansley 
respectS except 


as to tne 
r physical assets 


eusé 


claim 


allegedly in 
New Jersey. 


to defend- 
in all 


of Winthrop 
their possession in 


bringing Russia to terms, assur- 
ing a lo eriod of world peace, 
and stren the shaky 
British e¢ my. 

This is very large order in- 
deed. It has been the goal of 





thening 








Plaintiff appeals urging error British and American statesmen 
in the limitation ct the suit tO ever since the last ereat war end- 
relief solely in connection with oq anq them have failed. 


physical assets in New Jersey. 
Held: It is conceded that Win- 
throp 
Oration not 
orized to do any 
New Jersey, and 
reality the plaintif® in this suit 


soa 


business 


Nat it 1s 


The relief sought 
Trenton and Ansley, 


for the physical 












Massacnusetts corp- 
doing and not auth- 
in 
in 


against 
other than 
assets of Win- - 





The inte 





nal situation has 
deteriorated h almost incred- 
ible le Russians have 
made enormous gains at the ex- 
pense of the West without firing 
a shot. 

2 The billions we sent to Brit- 
ian under the Marshall plan ser- 
ved cnly temporary palliatives 
Mr. Churchill has inehrited a 





speea 





horp allegedly in their posses- new econ crisis which is 
sion, depends upon a claim for every bit as as those which 
inliquidated damages. Neither occurred ind it is ex- 
Trenton nor Ansley admit any tremely unlikely) hat congress 
debt, liquidated or unliquidated, will approve much more econ- 
) Winthrop. The question there- omic aid similar terms. Mr. 

fore is whether substituted ser- ~- ; 
vic 1 Winthrop gave our court INSURANCE—The “Comprehen- 
liction sufficient to support sive Coverage’ clause in an 

a judgment against Trenton and automobile fire and theft pol- 





Ansley for unliquidated profits 





. icy dces not cover loss Occas- 


r1 i > lere 2 , 
When ac oration refuses to ioned wil ere one co-owner 
ue for wr ful dealing with takes possession of the car to 

SU 4Ul Wi Us Casi = W . s 
+4 na ee ~ iene + nth4 : the exclusion of the other. 
its property, or for a debt or ; mae 

Digested from a memorandum 


demand due it. and 
corporation is an 

necessary party. In 
f our court 

the property 
-Orporation it 
risdiction quasi in rem 

foreign corporation, by 
tuted service, sufficient to sup- 
port a limited judginent respect- 
ing such property. But substitut- 


of such a 


ed service is not enough to give 
jurisdiction sufficient 
a claim 


courts 
to support a judgment on 
for an unliquidated debt or de- 


our 


the action is 
brought by its stockholders, the 
indispensably 
such a suit, 
obtains control over 
foreign 
may obtain a ju- 
over the 
substi- 


Essex County 
Fidelity. For 
Kenarik. For 
P. Braun. 
1950 defendant 
ance policy to 
Feeney cover- 
Most of the 
he automobile 
plaintiff. The car 
home of the 
vho, on Sept. 
car and has 
from since. 
abandoned her 


by Conlon, C.C.J 
Court. Dunback v 
plaintiff—Herbert 
defendant—William 

On August 4 
issued an insur 
planitiff and one 
ing an auton 
purchase price 
was paid b: 
was gars 
co-owner 
28, 1950 took the 
not been heard 
Plaintiff 


10D1lie 


aged at the 


mand which is not admitted. 2"iginal contention of theft and 
The case primarily relied on by founds her action entirely un- 
appellant is not applicable for cn ip bine of the policy 
there the debt was liquidated ‘M@t the insurer will pay “for 
and was admitted and the fund @2Y direct and accidental loss . . 
was in the hands of defendant ° the automobile : 
nd within the courts jurisdiction , The provision is commonly re- 
ferred ‘Comprehensive 
Plaintiff aiso argues that Coverage’ and provides: 
Trenton and Ansley, being per- “Coverage A— Comprehensive 
sonally served cannot complain Loss of or Damage to the Auto- 
about the lack of service on Win- mobile, Except by Collision or 
throp, relying on Wilson v. Am- upset. 


erican (third case) 67 N.J. Eq. 262. 
But this case has no application 


direct and ac- 
damage to 


To pay 
cidental loss of or 





because it held only that “de- the automobile except loss 
fendants who have refused to caused by collision of the auto- 
come in have no standing to ask mobile with another object or 
for dismissal of the bill’ by upset of the automobile or 
Affirmed. by collision of the automobile 
with a vehicle to which it is 
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attached. Da 
loss caused by 
objects, fire, theft 
riot, 
not 
or 





1age of glass and 
missels, falling 

. vandalisim, 
commotion shall 
loss by collision 


or civil 
be deemed 
upset”. 
Held: Both plaintiff and Fe- 
eney had equal right to the pos- 
session of the In such case 
a co-owner cannot be held to 
have either stolen or embezzled 
the chattels. It is neither a tres- 
pass nor a conversicn for a per- 
son entitled to possession of a 
chattel to the same from 
another also entitled to posses- 
sion. 

There can no “direct and 
| accidental loss” unless such loss 
|results from an unforseen event, 

i.e., one j is unexpected 
}and not zned by another 
| having an insurable interest in 
| the chattel. 
| It is true that plaintiff is be- 
jing deprived of her joint right 
;to possession, but this depriva- 
}tion has not been precipitated 
by the acts of a stranger or by 
accident. It has occurred through 
|the acts of one who has equal} 
|right to possession as co-owner. 

Judgment of no cause. 


car 


take 


be 





Churchill is the cockswain of a 
boat which is so leaky as to be 
widanger of sinking 

Yet, despite all these somber 
considerations, th: return of 
Mr. Churchill to power Nas rais- 
ed high ,hopes that he can pull 


a rabbit from the hat and 
achieve the near-impossible— 
precisely as he did during the 


black days of the war when Eng- 
land was ngxt to defenseless and 
beseiged by an enoOsmously pow- 
erful enemy. Certainly, no one 
now living has M~. Churchill’s 
prestige or record of accomplish- 
ment under stress, and age has 
not aimmed his energy, his elo- 


quence, or his will-to-do. 
In the words of John Harri- 
man of the North American 


Newspaper _ Alliance, Mr. 
Churchill believes that what the 
West needs “is the infusion of 
a new idea, a new concept into 
a military situation that is mak- 
ing time and an economic situa- 
tion that is actuailv deteriorat- 
ing. 

“Churchill is the one man to 
do this. He, and he alone,, can 
put the naked facts of the cold 
war to the western world as he 
put the facts of World War II to 
the British people, in his faiious 
speech offering blood, sweat and 
tears.” 

In his Washinzton meetings 
with President Truman and oth- 
ers, Mr. Churchill will deal with 
such controversial questions as 
our air bases in Britain, the 
command of the North Atlantic 
and Mediterranean fleets, and so 
on. These are important matters 
and they must be settled. But 
they are details. 

There is reason to believe that 
Mr. Churchill has in mind some 
grand plan for handling the 
Russian menace. As Intelligence 
Digest has put it, “He is bent 
upon making the supreme effort 
of his career to overt a third 
war.” And it is clear that he be- 
lieves he can do it. 

In working toward this great 
goal, Mr. Churchil’ is aided by 
a cabinet of extraordinary qual- 
ity. Anthony Eden, Lord Woolton, 
and the other top deputies are 
all men of the highest integrity 
and ability, and their knowledge 
of world problems is probably 
unmatched anywhere. 


Rutgers Expands Legal 
Aid Assistance 


NEWARK, Dec. 20—An expan- 
sion of service to bench and bar, 


and to the people of New Jersey 
was announced today by C. Wil- 
lard Heckel, assistant dean of 
the State University’s Law 


School, when he disclosed the 
appointment of six student aides 
to the Legal Aid Society of Es- 
sex County. 

This extension oi the Rutgers 
Legal Aid Program will not only 
supplement facilities of the Leg- 
al Aid Society which are taxed 
to the utmost, but will give stud- 
ent aides an invaluable and new 
experience in clinical training 
and interviewing. 

Working under the guidance 
of Legal Aid Lawyers, a member 
of the board of six students will 
be on duty at all times at the 
Legal Aid office, while another 
will be located near Rutgers Law 
Library where an office will be 
provided by the School of Law, 
placing research facilities at the 
disposal of the Society. 

Students will pre-interview 
persons seeking aid thus enabl- 
ing practicing lawyers to devote 
more time to advanced aspects 
of every case. The student on 
duty at the Rutgers library may 
be called by the legal aid society 


at any given time to perform 
necessary research 


Serving on Rutgers first legal 
aid board are Allen Russ of 
Orange, Rocco F. DePaola of Eliz- 
abeth, Herman D. Michaels of 
Teaneck, Donald J. Skiffington 
of South Orange, Barbara Morris 


of Montclair, and Paul Lowen- 
grub of Newark. They were 
selected in recognition of their 


scholastic achievement. 








MISSING 
DEBTORS 


LOCATED 


TRACERS CO. OF AMERICA 
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ROBERTS, WALSH & COMPANY 


Certified Shorthand and Stenotype Reporters 
Announces that it has moved to larger offices 
in the Griffith Building, 

605 Broad Street, Newark, New Jersey 
MArket 2-3240 
DEPOSITION SUITE AVAILABLE 














serving mutual clients. 
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SERVING MUTUAL CLIENTS 


The need for the corporate trustee has con- 
tinued under the Revenue Act of 1948. Drawing 
of new wills and revision of others, made neces- 
sary by the Act, has brought a much closer collabo- 


ration among attorneys and trust officers. 


Trusts are as important today in proper estate 
planning as they have been in the past, but there 
are certain pitfalls to be avoided if the maximum 


marital deduction is to be obtained. 


In problems of estate planning, the Fidelity 
Union Trust Company has had long experience 


and pledges itself to co-operate with the bar in 
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In Re: Baker and Bieber 





Our Supreme Court last week found two laymen guilty of 
contempt of court for engaging in unlawful practice of law. They 
were each fined $250 and costs. This decision is a signal victory 
for the Bergen County Bar Associaticn’s Committee On The Un- 


authorized Practice of Law. which placed the case before the 
court, using for that purpose a presentment describing the facts 


which had come to the Committee’s attention. Upon considering 
the presentment the Supreme Court issued an order requiring 
Baker and Bieber, the two men accused, io snow cause why they 
Should not be adjudged guilty of contempt and ordered the taxk- 
ing of depositions to establish the facts. Mr. Milton Lasher 
also specially appointed to prosecute the matter. 


Was 


case make interesting and dramatic read- 
ing. A fine piece of villainy failed to succeed only because the 
aged victim had enough strength and intelligence left to be- 
come dissatisfied and to voice his complaints to the right ears 
As to future cases, the significance of the facts of this case ap- 
pear to be the seriousness of the offense which led the Supreme 
Court give consideration in a contempt proceeding to an in- 
stance of unlawful practice. 


The facts of the 


to 


armer, came to the Bergen Coun- 
his wife’s 
a deputy 
reference 


Walter H. Knoph, an elderly f 
ty Surrogate’s office for routine help in connection with 
estate. There he met for the first time Walter J. Baker, 
surrogate. He also explained that he needed help with 
to the title of his property and was introduced by Baker to Charles 


E. Bieber, a title searcher of many years’ experience who was 
working in the Bergen County searching room. From that point 
on both Baker and Bieber cultivated the aged and _ friendless 


Knoph to such effect that within four months he had made a 
will naming them as principal beneficiaries and executors and 
had also executed a power of attorney over his property in their 
favor to take effect if he should become incompe‘ent. Both of 
these documents were prepared by Bieber. No member of the Bar 
was consulted in any manner a out them prior to their execu- 
tion. After execution the documents were taken away by Knoph’s 
newly-found “friends”. When he later became dissatisfied and 
failed in repeated efforts to get them back he had ‘the persist-ne 
to go to the Court House again and see Surrogate Dutcher. From 
that point on the matter was handted viz -vcusly with result 
that Knoph procured an attorney, the will and puwer of attorney 
were surrendered, Baker was suspended frcm his posit‘'ca as de- 
puty surrogate and the facts were placed bofcre the Bergen County 
Bar Association’s Committee On The Unauthorized Practice of 
Law. That committee, as already noted, then filed its presentment 
with the Supreme Court. 


the 


The case is the first in which the highest court of New Jer- 
sey has punished an instance of unlawful practice as a contempt. 
It promises to be a landmark for this State in the field of con- 
trol for unlawful practice. Yet the basic principle of law is not 
new and has been applied in other jurisdictions and stated in 
earlier opinions in New Jersey below the final appellate level. 
The Supreme Court of Illinois (People v. Goodman, 366 Ill. 346. 
& N.E. 2d 941) as noted in the majority opinion of our Supreme 
Court, has said: 


“The power to regulate and define the practice of law 
is a prerogative of the judicial department as one of 
the three divisions of the government created by Arti- 
cle 3 of our constitution. The legislative department 
may pass acts declaring the unauthorized practice of 
law illegal and punishable. Such statutes are merely 
in aid of, and do not supersede or detract from, the 
power of the judicial department to control the prac- 
tice of law. (citations) The power is inherent in this 
court to prescribe regulations for the study of law and 
the admission of applicants for the practice of that 
profession. (citations) It follows, as an incident to 
such power, that this court has jurisdiction to discip- 
line or disbar, for cause, attorneys licensed by it. It 
would be an anomalous situation if a layman actively 
engaged in the practice of law, in defiance of the re- 
quirements necessary therefor announced by this 
court, could stay the hand of the court from suppress- 
ing his illegal acts. The practice of law both in courts 
and and out of courts, by one not licensed, is an illegal 
usurpation of the privilege of an attorney and is a con- 
tempt of this court. (citations)” 


It should be noted that Baker and Bieber were not found 
guilty by unanimous vote. Justice Case filed a dissenting opin- 





‘ hi : ieee New Book on Traffic 
Voice of the Ba 


Court Problems 

(ACCNi—A _ sym- 
problems 
book, 


CHICAGO 
posium on traffic court 
is presented in new 
‘Judge and Prosecutor in Traffic 
Court,” published jointly by the 
American Bar Assn. and the 
Traffic institute of Northwestern 
university. 


COMMENT AND CRITICISM 
INVITED 





Dear Editor: 
New Jersey Law Journal 

Your editorial entitled, ‘Pre- 
trial Discovery in Criminal 








Cases’, made me very happy. As a eae , 
aOR Mea? nee 4 eb aoe The new pubication has 18 
> ¢ "nNeYV wr rr ar ter Tne 

the attorney who prosecuted the oyanrers covering n current 

appe n the quoted case of te j 
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Rs. many specialized sub- 
n yparent procedural basis be- | jeer 
fore an appellate tribunal be- 
cause the appeal was not from Among these are: administra- 
a final judgment nor did it stem,|tion problems of traffic courts, 


and criminal responsibility 


as such, from any of the other civil 
liti in traffic accident 


tr y recogniz- in traffi -ases, laws of 


categories 









ed by the new rules arrest and use of police com- 

That both courts permitted me Plaints, functions the prose- 
o enter by the back door and Cutor in traffic ca skidmarks 
exit the front door is much | Used as evidence of speed, chem- 
more startling than the change ical tests for intoxication, means 
made in the right of inspection 0! driver improvement, uniform 
of a confession before a crimin- legislation, and public support 
al trial tor the traffic courts 

Their judicial permission Commenting on tne new book, 
seems to be in keeping with what Judge Jacob J. Quillin, chair- 
may now be accepted as a new,man of the ccmmittee on im- 
juridical concept acquired by our provement in traffic courts in 
courts since revision—th rules the ABA judicial a?ministration 
of court are made by man and _ Section, says: 
will not be adhered to when st wre 

“Judge and Prosecutor in 


the ends of justice will be de- 


feated. 





Traffic Cou could not have 











a " sired pester been published at A more oppor- 
On the hand this chang: > : : ; “i 
: : : ne hear une time. The related problems 
a “aw could “nor Mave ves ‘of traffic safety, reduction of ac- 
vrough withou he daring ; ier ea 5 
hallen: made to both courts “ents an raffic law entorce- 
it taka asia Geiodhiuals have sprung into the front 
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by the advocate who pressed the 
point 1 
Most times the advocate’s 
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always 
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rutional prob- 


property 
unbelievable levels 


f traffic 
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receive the 
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courts 
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plaudits for their ‘forward “Our national lomy and 
thinicin An editcrial bouquet our national strength are thus 
is more than sufficient compen- being drastically undermined. 
saticn to the attorney who spent Some tremendousiy important 
hundreds cf hours in the pre- work is being done to alter this 
paration and prosecution of an Present tragic situation. But 
ippeal based on a new idea. That ! } remains to be done, 

forthcoming. Oi OU -affic court 





bouquet is seldom : 
important 








If it’s in criticism and malign- 

ment the bar is always in the th effectivs 

first line. Perhaps your editoiral This b2ox 

will initiate a new era of legal invaluable adcition 

reporting to the end that the educative it for 

attorney and the bar who are bringing effective oO bea! 
in On the traffic problem.” 


rimaril . 


rimarilv responsible 
presenting the “new viewpoint” 
i] least be thrown the last 


will at 
petal in the last rose in the bou- 


yS | 

Copies of “Judge and Prosecu- 
tor in Traffic Court” (35) pages, 
$5.50) can be obtained from the 








quet. Traffic Institute, 1794 Judson av.. 
Frank A. Palmieri Evanston, Ill. 
ion opposing the use of the power to punish for contempt in 


such a situation, and Justice Oliphant voted to find guilty only 


Bieber, who had prepared the legal documents. 


It should also be noted that the majority opinion contains 
Statement: 
“The reason for prohibiting the unauthorized prac- 
tice of the law by laymen is not to aid the lezal pro- 
fession but to safeguard the public from the disastrous 
results that are bound to flow from the activities of 
untrained and incompetent individuals, assuming to 
practice a learned profession which entails years of 
preparation and without being bound by the high 
standards of professional conduct and integrity which 
are imposed on members of the bar by the Canons of 
Professional Ethics, which are zealously enforced by 
the courts for the public gocd.” 


this 


There are, unfortunately, a few lawyers who appear to need 
such a reminder that the control of unlawful paciice is an end 
to be sought for the public good, not for their private benefit. 


t must be kept in mind that this was a serious case. The un- 
awful practice of law indulged in by the defendants was a means 
to further their reprehensible aims and was not a mere incident of 
some otherwise lawful activity. It is not to be expected that the 
court will deal with every matter of unlawful practice which comes 
along. If it did would hardly have time for anything else. 
The court should be called upon to geal only with questions of pol- 
The very fact. however, that our highest court has recognized 
1 the power to punish for contempt those who 
practice should be an important factor in the 
practice. Certainly bar association committees 
to keep a sense of proportion and avoid bur- 
relatively minor matters, and 
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in a strong opinic 
engage in unlawful 
control of unlawful 
can be counted upo 
dening the court wi 















at the same 





time can go forward with their work strengthened by the knowledge 
that there is an ase which 


established remedy for the serious « 


matters icy 


volves 


New Policy of OPS May 


boomerang By Stifling 


Price Cuts 


NEW YORK (‘(ACCN) —F 
ented below are some highli 
developed by the field staf 
Standard & Poor’s Corp.ina 
vey of business and Washin 
Opinions, as compiled by 
nard T. Frevert, 2ditdér of 
P.’s Outlook. 









PRICE CUTS DISCOURAG: 


—Pe rhaps the OPS (offic 
price stabilization) h 
thought the matter throug); 


its logical conclusion, 











policy of arbitrarily rolling 
price ceilings on commo 
and products that are curr 
selling considerably below 
original ceilings will tend t 
courage price reductions 

nessmen will think ce 








lowering kn 
to meet a temp 
ht become pen 


ire insti 


fore 
that a cut 
Situation 
ent. There already 
of this in certain lines, not 
for price cutting in the 
when supply-demanded f 
were out of balance, where } 
are now being held as close 
possible to the ceilings. 
Steel wages prices 
consensus in Washington is 
Steel wages and prices will 
to be settled by the gover: 
in one package, with a steel 


prices, 








ana 





boost granted either simul 
ously with a wage increa 
shortly thereafter. There 

that the rise in steel price 


approximate 
Expectations are 
negotiations will drag alon 
til the Dec. 31 deadline. At 
time, the president is like 
refer the matter to the 
Stabilization board or poss 
special panel, meanwhile 
ing a promise from labor 
Strike. The final cettleme 
is believed, will run arou 
‘ents an hour boost 
fringe benefits adding 


more cents per hour 


$10 a ton. 


Nat 
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Metals analysts say 
obviously is no point in 
the U .S. throw its weight ; 
by trying to up s 
abroad. The or result, it i 
would be to give added 
to the price spiral. 


Basically, there is ot} 
much metal to go aroun 
virtually pre-empted the 
Kets for metals f Eu 
ccuntries during Id ¥ 
As a consequence, 
now need metals 
view of the dollars given 
ECA and other foris of a 
in a position to buy the 
is currently felt that tl 
proach to the problem 
place lead and zine under 
national allocation, the sz 
for copper. An attempt 
direction is now being n 

Population and housin 
cording to the census 
the number of families inc 
by only 630,000 in the 13 n 
through April, 1951. whi! 
number of married co 
“without own household” : 
by 250,000. The latter fig 
now 1.1 million smaller ti 
1947 and is also so:rnewhat 
than in 1940, illustrating t 
tent to which the postwar 
ing boom has resulted i: 
doubling” of families. 

On the basis of these 
next year’s projected 850.0 
dwelling units would seer 
more than erough to kee 
with net family formatio1 
requirements growing out 
losses, etc. 

Carpets — Inventories 
hands of distributors are 
reduced rapidly. we are tol 
ducers expect ade 
ing fairly early in the ne’ 

Newsprint North 
693,47 


















heavy tr 


can stocks reached 
at. tz nd of O yer 
tons during e ! 
earlier, the figure stood 


33 


before. Talk 


868 tons, dowr H00 tor 


city is runnin 1 ii f t 


but its ne 



































[Oo 


OQ 


"A | 


Ne 


a | 








Fe 432 “aN. J. L. J. Index Page 433 NEW JERSEY LAW JOURNAL, THURSDAY, DECEMBER 27, 1951 Page Five 








—— — 








May The Adequate Award Pacific, the injuries bape tie Effect of Tenant's Release 
ge oe ‘ 10SS OIL tw arms ana cone leg? 
lin a ee a ar Yada wae Ga ee Or Fe eRe npr Eee abag enna 
9 (Continued Irom page 1 In Secctt v. Baltimore & Ohio the age of the plaintiff 27 years. (Continued from page 1) eraph 2 of the order or judg- 


ee ae Goa - R. R. Co., the court stated: A conditional order of the trial poems af Set Sy Sastre iS 
o€ Viglant to set aside verdictS The third point urged by the court reduced this from $100,000 Sfowing, which, informally, 
Pres. gwnere there Is reason to believe g the damages to $70,000. The $70,900 was sus- counsel for the plaintiff have 


ment) be wholly eliminated; on 
condition and with the provision 
however, that, 
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The Adequate Award 
( led I n page 5 p by rea he 
1 Iurn. Sno ya - 
rth by droit "nathematical i b lich t -asure dam- 
gymnastic its contentions of ages for persona juries. As 
verdic excessiveness showing iit ere is no unanimity 
life expectancy, a fund, 6% in- the decisions of the various 
terest, etc. Said the court of courts of this and cther jurisdic- 
appellant’s argument against tions.” 
this verdict of $42,500 (which Verdicts hav now bee 
would now be worth over $100, awarded in other states as high 
000): as $225,000 for the loss of two 
This first calculation, of legs, $250,000 for a total paraly- 


course, is based simply upon the 
cash value of the pizintiff’s pros- 


pective earnings, 2nd does not 
take into consideration the 
pain, sufferings, and continuing 


disability of the plaintiff, which 
at least presented to the jury 
a very serious question as to 
what would compensate an in- 
jured person for a lifetime dis- 
ability. As has been said in many 
cases, the jury is as well qualifi- 
ed to estimate such damages as 
is an appellate court . Just 
a plain argument that the ex- 
tent of the injuries are not suf- 
ficient to justify the amount of 
the award. Were there no fi- 
nancial losses incurred by the 
plaintiff, the fact that his whole 
life is ruined; that his mental 
capacities are so lessened as to 
render him incapable of engag- 
in any gainful undertakings; 
that his whole life, if it ex- 
the period of nor- 
mal expectancy, must be one not 
only clouded, but practically a 
continued hopelessness, presents 
a condition that can scarcely 
be compensated by any mone- 
tary consideration. 

Lindemann sv. 
Cotton Oil Co. 
is the last case 
fornia appellate 
the trial court’s 
pared a verdict. The award of 
$62,500 was reduced by the su- 
preme court to $50,020. Said the 
court: 


Ing 
and 
tends through 


San Joaquin 
(accident 1933) 
wherein a Cali- 
eourt usurped 
funetion and 


There is no doubt but that the 
plaintiff was very seriously in- 
jured, but it would seem to a 
layman that the prognosis is 


good for a restoration to 
good health.' 
Kirschbaum Vv. Jarthy 
(1936) a $50,000 verdict (now 
worth over $100,000) was recov- 
ered.” Mrs. Kirschbaum had a 
28.9 year life expectancy. She 
was earning $140 a month, her 
medical expenses would run to 
39.000. 

In Mudrick v. 


fairly 
fairly 


In McC 


Market St. Ry. 
Co. (1938), said the court, after 
holding that $42,500 (another 
verdict now worth over $100,000) 
as not excessive the loss 
f two legs (but no special dam- 
whatsoever indicated): 
This contention presents 
made so 


for 
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about, 
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sub- 
gone 


evoived 
24 mind that is 
v. Babicora Develop- 
jury 1928), a verdict 
(now worth over 
held not exces- 
showed that 
en a healthy 
$17 


no 


as 


5D 


man of 43 years, earning 
a month before the dent, was 
sarning only $15 pemoesrirs at 
the time of trial, had expended 
(only) $1,093 for Goctors and 
hospital bills. (For some time he 
had been partially paralyzed, 
was however, able to do light 
work, but had to ar a leather 
collar round his neck, his con- 
dition was not improving and 
would probably be permanent 
In McDonald v. Standard Gas 
Engine Co. ($100,990 sustained 
for the time in California), Mc- 


Donald’s pay 
Was estimated 


and it 
pay 


was $89,700. 


expectancy 


were n 
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Defendant 
jury’s verdict awarding plaintiff 
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view 
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of the fact 
000 of that 
eral damages. The verdict 
doubtedly high 


plainly 
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He had a life 
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1er ial damages. 
aval officer, all his 
medical expenses 
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ve in 


$73,- 


eXcessi 
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sum constituted gen- 
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that it shocks the Courts 
justice and 
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disproportionate 
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the facts 
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prest 


that it was the resu!t of passion 
and prejudice [citing Zibbell v 
Southern Pacific Co.] .... the 
trial court, in denying a motion 
for new trial, found that the 
verdict was not excessive. This 
decision lends weight to the 
jury's award There is 
i} . < 
edon s ses 
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that in John- 
here were 


only 





rages. $73,000 

] es. Plaintiff 

as § able to work, the only 
Injury complained was a nose 





urement. 
On August 
of Glucksteir 


tice ver rdict 


the 
a 


case 
mal- 





pra n 1 amount 
f $115,000 was affirm led by a 
district court of appeal for the 


full amount of the verdict. De- 
fendant had Bact this case 
on the ground, among others, of 


excessiveness of verdict. 





The following year in Sullivan 
v. City & County of S.F., the 
court held an award of 


that 
$125,000, includir 
damages, v 


ig £25,000 special 
excessive 
old 


Was not 





Where plaintiff, 21 years 
W i ife expectancy of 44 
years bee healthy, was 
earning $260 a month, was mar- 
ried, suffered a crushed pelvic 
ring, was afflicted with develop- 
ng psychoneurosis, arthritis, 
yrostatitis and impotency and 
would be unable do hard work 
the rest of his life.“ $141,003 was 
paid by the defendant City & 
County f San Francisco after 
remittitur May 1, 1950 

In McNulty v. Southern Paci- 
fic, plaintiff was 42 years old 
with life expectancy of 26 years 


1ed $365 per month.’ An 


anda ear! 


award of $100,000 fcr loss of both 
legs, one above the Knee and 
the other below, was held not 


excessive, even though plaintiff 


continued work aiter recuperat- 
ing, but had to be assisted to 
and from work and would be 
limited in activity for the rest 
of nis life. The ayard must be 
interpreted as one _ solely for 
pain and suffering! 


a $120,- 
and wife 


T.W.A., 
husband 


In Duvall v. 
000 verdict 


tor 


was affirmed. The 28 year old 
wife with life expectancy of 38 
years, earned $120 a month, suf- 
fered a crushed peivis, and the 
35 year old husband with life ex- 


years, earning 
red a frac- 
$85,000 to 
sband held 


of 24 
month, 


pectancy 
$332 per 
tured skull. Award of 
wife and $35,000 to hu 
not excessive 
In Southern 
Guthrie, aw ard 
a 61 year old railroad 
who had | his ‘eg 
accident, was finally 
three years after the 
Federal Circuit 
January, 1951.- The court after 
rehearing split four to three, 
Justice Pope announcing the 
rule that a federal appellate 
court has no right to reduce 
damages if both sides had a fair 


«yi, fF 
sue 


ifie Co. Vv. 
$100.000 to 
engineer, 
in a train 
affirmed 
injury by 
Court in 


Pac 


of 


an 


st 


ne 


trial on the merits. This ruling 
appears to bring this circuit in 
line with the other circuit courts 
passing on the qué¢stion. (There 
were no medical or other special 
damages than loss cf wages.) 


In Huggé Southern Paci- 


ns V. 


fic, an award of $91.900 was held 
not excessive for loss by a 12 
vear old boy, with life expect- 
ancy of nearly 54 years, of one 
leg below the Knee. 

n Sareguinetti v. Moore Dry 


of $75,000 

where 
tugboat 
crushed 


an award 
not excessive 
a captain of a 
a very Dadly 


Dock Co., 
was held 
plaintiff, 
suffered 

left leg.** 
In Germ v. City 

San Farncisco, a 
$63.044 was held 

for injuries to a 
man resulting in 


and County 
n award of 
ot excessive 
"36 year old 
permanent 


of 





6. 77, 181 P. 2d 645, 
Southern Pacific R.R. 
) 09 P. 24 98 
745, 214 P. 2d 82 
S+ 216 P. 2d 33 
41950) 
71. 98 A.C.A. 115. 219 P. 24 463 (1950) 
72. 180 F. 2d 295 (9th Cir. 1950). 
73. 92 Cal. Ay 24-599. 207 P. 2d S64 
98 A.C.A. 423, 220 P, 24 398 (1950). 


DECI 


‘il 





SER 27 








Ir Sandov so. Cal En- 
rpris In award of $25,030 
neld not excessive where a sing- 
er and musici s bruised, 
st two teeth and was 
severely emotional!y upset and 
mentally shocked 
In Butcher v. Queen City Iron 


& Metal Co., an award of $15,000 
was held not excessive for loss 
of great toe and damage to cir- 
culation of foot.” Report of case 
does not indicate age of plain- 
ti earning capacity, etc.) 


Reported Cases of Awards From 


( 


Ither 
to Be Adequate 


Jurisdictions Tending 


The following cases from com- 
parable, progressive states indi- 
cate justification for personal 
injury awards up to $260,000: 

$225,000: Bartlebaugh v. Pen- 
nsylvania R. R. Co.” Plaintiff, 
an employee of defendant rail- 
road, received a verdict of $225,- 


600 fror 


Ol 


ma jury Ohio 


In 


A 


appeals affirmed the ve 
Plaintiff suffered the loss of 





court 
rdi ot 
botl h 


legs. An appeal to the Supreme 
Court of Ohio was dismissed. 
However, it later granted a re- 
mittitur in the amcunt of $175.- 
000 and the case was settled for 
$150,000. 

$203,167: Jones Pent JR. R. 
Plaintiff, an 18 year ld rake- 
man, lost his right leg and 
those b and also developed severe 


ge} 
FE 
trig 


Second verdict, 


1eralized osteomye!l 


irst verdict 


1] granted 
3203.1 


itis: 
2175.000. 


New 


New 


trial granted.” It seems the Mis- 
souri judges trust precedent 
more than economic reality. 


$ 


Pacific 


am 
$17 
are 
ver 


trial 
stipulated 


$15 


175,000: Sullivan v. 
Co. Plaintiff, 
putee, received a 
3,000. The details 

unrecorded. <A!thou 
dict was undisturbed 
court, counsel for 

to 

before 








a 


0,000 ‘ioe ; 


new trial was heard. 











igh 


Southern 
a double 
verdict 
of the case 


of 


the 


by the 


pla 


ttlement 
motion 


intiff 
of 
for 








$165,000: Delaney v. N. Y. C. R. 
R. Co.“ District court for the 
(Continued on page 7, col. 1 
rm 9 A \ 70, 222 = 22 " 
Tt \ 2 t 200 =P, 2 6 
hy \ \ rf 221 4 4 * we 
sO \ $2 3.W. 2 7 «19 
s] = Pats A t~ 
S2 . $ 7 72-44 (S.D.N.¥.. 1946 

[der fe l ‘ - e ve 
Ss “ros ss s f the i 
i g.% i: J we “At 














ea lare 
\s 4 s 
\\ I s as 
. } 
Ww 
S165 000 
. \ 

















Index Page } 


; 1 in @ 


Straight Life Larges? 
Block of Life 
Insurance 


NEW YORK 4 ‘ A 
e be 
, wJ.t 4 

t ime 

ntra a l f 
larges JiOCK I € gtal SL 4 
000.000.000 of life iz lran 
tection i is ) ry, a d 
ing to the Institu of Life 
surance 

An analysis of ownership 5 


policy, just made by the 
shows $60,000,000,0: 


type of 
institute, 


Straight life outstarding at the 
Start of this year. These pol: zie: 
provide lifetime orotection an 


-~- 2 


premium payn 


tire life of the 


call for 
through the e 
policyholder. 
Second biggest amount of life 
insurance is on the limited pay. 
ment plan, the $58,.000,000,0 


this type being lifetime pro-ec.- 
tion policies on which premi im: 
are required for only a limited 
number of years. 

By number of policies : 
Standing, the limited pay 
type is the most wide ly ld 


81,000,000 such 
compared with 
straight life policies 


Third largest block of insur. 


Wit policies 


37.01 


ance is group life insuran 
the term plan. the $50,000.°00,- 
000 of this protection being en- 
tirely the creation of the pas 
40 years. This group insurance 
is outstanding under 28,0 
ertificates. 
Endowment policies are als 
widely held, the 35,000,000 


dowment contracts accountin 
for $28,000,000,000 of insur 
The survey shows another 2.(00,- 
000 retirement income insurance 
policies with $9,000,000,000 »ro- 
tection: these are endowment- 
type contracts which mature as 
retirement income at stated 
ages. 

Family income and other poli- 
cies combini some form of 
permanent protection th 
special term protection, é 
grown to an aggregate of 3.900- 
000 contracts, representing 317; 
000,000,000 of insurance. M 
these plans were originated dur- 
ing the past 20 years. 

Regular term insurance Dd0li- 
cies, purchased individually 


no 


O54 








aL 








count for another 2,000,000 con- 
tracts, but aggregate. only 
000,000,000. or about 3 per 
of total life insurance outs‘ and: 
ing. 

Life insurance most 
held among families in whic 
chier income producer i 
tween ages 25 and 45, the 
iod of maximum family re: por- 
sibility, according to the S 
tute. 

These 
nearly half 


$ 
e 


1S 





ne. 





families, repress 
the total U. S. 
lies, report 84 per cent o 
life policies, whereas thi m 
which the family head is 18 * 
24 average 7 per cent owne? s! 
those 45 to 54 average 75 pe 
cent; those 55 to 64 avera e 7 
per cent; and those with @ 
chief income producer 65 or ové 
52 per cent. 


ACCOUNTING, 
INCOME, ESTATE & 
GIFT TAX SERVIC = 

FOR LAWYERS 

1. Keep the client in your office. 
2. Our statewide field service a‘ you 
disposal. 


3. IBM and Burroughs Machin» 
Records. 


MAIL ME MONDAY 
69 Lincoln Park, Newark 2, N./. 
MArket 2-3055 
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See infiationary Pressur?> Rising During 1952 HUDSON COUNTY COUR Deiat EGAL NOTICE . 
SEPTEMBER - 1951 ee. a 
Econimists Say Higher and, cf course, no a!l-cut war. SECOND STATED SESSION DEPARTME 3 ¥ Stat TE 
Savings Is Key Offset The conclusions can be sum- FRIDAY SCHEDULE ERTIFICATE OF ‘DISSOL ttros 
. . 7 ‘ , y m thease resenta a 
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econcmists, polied by the Insti- they are now D JURY PANEL SELECTION 
tute of Life Insurance regarding Seeond. that the dominant = SPECIAL HEARINGS 
the inflation situation and the factor in the immediate outlook COUNTY COURT JUDGES 
outlook ior 1952, be:ieve that the js the magnitude of defense 1952 Duffy Ziegener Drewen Coolahan = 
nation faces the threat of rising spendine with its impact on the FRIDAY Part 1 Part 2 Part 3 Part 4 
inflation pressure: t 4 eee , JAN A 
inflation pressures in the coming federal governmeni’s budget and JN. 4 2 = B E. 
a on the economy in general. onesie ak C C 
This is the consensus of the hird. that the principal fcr- Deane - A C D S 
sign j nird, that tne hss inclpal [cr JAN. 25 4 C C B 
ereat majority of the 28 econ- EIS ae > hel i) Coen en : ‘ 
. a : which to date 2 lelped to pop E 2 B D 
ymists who participated in the ooynteract the inflat : x «(OC BD. A 
s counteract the inflationary pres FEB. 2 A B C C 
institute symposium. The resultS cyrac toyche ee i es mai|! eee oO f a 
’ ’ 4 ures touched off by Korea are FEB. i5 B A D C 
are of more than ordinary si8- jncreased taxes and higher per-| - aid a 
. ‘ ig al bar ased taxes and higher pet ‘EB. 2] A ; 3 re nov 
nificance at this time in view gong] savings FEB. 21 : C C B tid offic tint etided by lax 
cane alse 1 savings. : : IN| TpsTIMO SREOF, } 
he lull on the inflation front yo tth that an essential re FEB. 29 D A B C Hacacta set my hand and ef. 
‘ : i > é an essential >= > . 5 Gane pate eel - : 
has prevailed for much of ciksitn tosh tailice’ anya IAR r A B E C 1 my official seal. at 2 
quisite (anc lay’s “missing ; } . I ; r en 
year and the widespread : k”) of any program to fight MAR. 14 B A C D Seal) ber A. D.. one thousand nd- 
uncertainty over what lies ahead ~~ See eres ee "| MAR. 21 A C C B LLOYD &. MARSH 
. ; the mounting inflationary threa IAR. 2 D A B C apne? t” State 
Aware though economists jc. o Sp a RI ie ae AN. ¢ ‘ I : 
Gere saihe “ is economy in government ex APR 4 A B D E 
were of the possibilities, their pengiitures in non-defense : : ae 
pendiitures, in non-defenseé APR 17 GOOD FRIDAY 
eplies by and large, however, wong narticularly } Arn. il 10 nmIDAY ASSIRIEP 
acct le a psi 5 spending particularly bu APR B A C C AAS: mr: 
ve litt » 1p y i slescneSsS .: 3 P 7 . _ ye L i Z v a 
ave little feeling of hopelessness jn other fields. including the ve : * s ut nate: Thirty cents per agate 
bout the inflation outlook or the tary AP ) : . Count six words to line 
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